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Introduction 

Natasha apologizes that this Petition for Rehearing is longer than 

most, but this matter involves nuanced and complex areas of family law 

that require detailed discussion if justice is to be served in this matter. 

Because of the number and complexity of issues raised herein and, so that 

the Petition may be given due consideration by this Court, Natasha has filed 

and served it two days prior to the deadline for such petitions. 

If the Slip Opinion becomes law of the case it will have dire 

unanticipated ramifications for Natasha and other similarly situated parties 

to matrimonial agreements containing boilerplate reimbursement language 

like that found in paragraph 11.3 of the premarital agreement. With the 

growing popularity and use of premarital agreements by Californians, there 

are no doubt thousands (if not tens of thousands) of people who are party to 

matrimonial agreements that have boilerplate reimbursement clauses 

identical to the one in paragraph 11.3 of the Jaffe & Clemens form 

premarital agreement at issue in this case. Thus, one of the primary issues 

raised in this Petition (i.e., whether such clauses in matrimonial agreements 

are illegal because they directly contravene the public policy set forth in 

Family Code § 2640, subsections b and/or c) is a significant issue that will 

have application well beyond this case. 

Not only do the findings in the Slip Opinion stand to financially ruin 

Natasha for life because they will result in Norbert having significantly 
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enhanced and new claims to assert against her on remand, but for the 

reasons explained herein, they are based on serious errors of law and fact. 

While Natasha is all too aware of the terrifying reality that most petitions 

for rehearing are denied, she and her new young family, whose financial 

vitality hangs in the balance, respectfully submits that this petition is highly 

meritorious and should be granted. 

Legal Argument 

A. Because paragraph 11.3 of the premarital agreement has been 
construed by this Court as creating a broad and all-encompassing 
contractual right to a reimbursement that conflicts with Family 
Code § 2640(c), the Court should grant this Petition for Rehearing 
and rule that it is unlawful and violates public policy. 

Although this Court did not address the issue in the Slip Opinion, for 

the reasons that were explained in Natasha's AOB and Reply Brief, there 

can be no question that Norbert is not entitled to be reimbursed the "actual 

purchase price" of the condominium under Family Code § 2640(c). The 

reason Norbert has no viable right to reimbursement under 2640( c) is 

because the amendment to premarital agreement (AP A) and quitclaim deed 

which the parties executed individually and/or collectively effectuated a 

transmutation that complied with Family Code § 850.1 In Natasha's AOB 

at p.31-36 and Reply Brief p. 26-32, she explained why both the premarital 

1 There are three written instruments that are integral to this 
Petition for Rehearing: the premarital agreement is at CT Vol. 1 :50 to 102, 
the APA is at CT. Vol.l:103 to 107, and the Quitclaim Deed is at CT 
Vol.l:121 to 124. 
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agreement itself (as amended by the APA) and the quitclaim deed 

effectively transmuted the condominium from Norbert's separate property 

to Natasha's separate property in compliance with § 850. 

Although this Court did not do the required analysis under § 2640( c ) 

in its Slip Opinion, it has interpreted the boilerplate reimbursement clause 

found in paragraph 11.3 of the premarital agreement far more expansively 

than the trial court did, and has affirmed the trial court's ruling that Norbert 

had a right to reimbursement on that basis. In its Slip Opinion, this Court 

found that, pursuant to the "literal construction" of paragraph 11.3, it would 

require Natasha to reimburse Norbert for the "actual purchase price" of any 

and all property that was transmuted to her as her separate property under 

either paragraphs 9 or 17 of the premarital agreement (the gift provisions)? 

This Court's broad and all-encompassing interpretation of paragraph 

11.3 goes way beyond what the trial court ever found, and raises a 

fundamental question of law that this Court should address before its Slip 

Opinion becomes law of the case. This Court should grant this Petition for 

Rehearing so, among other reasons, it may address whether a contractual 

2 See Slip Opinion p.9 ("[W]e find that even if the transfer of 
the condominium qualified as a "gift" under the terms of the premarital 
agreement, the further terms of the premarital agreement did not expressly 
preclude reimbursement of the separate property expended by Norbert to 
purchase the condominium. Section 11.3 did not contain a "carve out" for 
"gifts.") See also, Slip Opinion, p.ll (explaining that under "a literal 
construction of' paragraph 11.3 that Norbert is entitled to a reimbursement 
of the actual purchase price of "the $935,000 he spent in acquiring the 
condominium. ") 
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right to reimbursement that is in conflict with Family Code § 2640 (the 

statutory reimbursement rights and limitations) should be struck as 

unlawful and against public policy. 

The issue of whether a party has a right to reimbursement for 

separate property that he or she conveyed to either the community estate or 

the other party's separate property estate during marriage is governed by 

Family Code § 2640, subsections b or c.3 The statutory reimbursement 

rights and limitations that are codified under Family Code § 2640 are based 

on sound public policy. For example, both Family Code § 2640, 

subsections (b) and (c), bars a party who has a right to reimbursement from 

obtaining either "interest" and/or an amount "that would exceed the net 

value of the property at the time of division." 

When there has been a conveyance of separate property from one 

spouse to the other spouse's separate property estate during marriage the 

issue of whether a right to reimbursement arises is governed by Family 

Code § 2640(c). When there has been a transmutation that complies with 

the rigors of Family Code § 850, that statute does not permit a right to 

reimbursement. The first sentence of Family Code § 2640(c) states: 

A party shall be reimbursed for the party's separate property 
contributions to the acquisition of property of the other 
spouse's separate property estate during the marriage, unless 

3 Conveyances involving a spouse's separate property to the 
community estate are governed by § 2640(b) and conveyances to the other 
spouse's separate estate are governed by § 2640(c). 
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Permitting a spouse to obtain a money judgment in divorce 

proceedings for a contractually-created "reimbursement right" (such as 

paragraph 11.3) that conflicts with the express limitations set forth in 

§ 2640 would violate the express public policy of that statute. The 

statutory proscribed limitations embodied in § 2640, subsections band c, 

concerning reimbursement rights that may be pursued in a divorce are made 

even that much more vital given the change in the bankruptcy law under 

BACP A in 2005 that would render monetary obligations incurred in a 

divorce proceeding (including for reimbursements) non-dischargeable in 

bankruptcy. 4 

As the Slip Opinion makes clear, the contractual-based right Norbert 

has to reimbursement under 11.3 is completely at odds with what is 

permitted under Family Code § 2640. Under this Court's interpretation, 

the contractually-created right to reimbursement in paragraph 11.3 of the 

premarital agreement would encompass even property that had been 

conveyed by Norbert to Natasha pursuant to transmutations that comply 

with the rigors of Family Code § 850. For example, the Slip Opinion holds 

the contractual right to reimbursement under paragraph 11.3 would 

encompass any and all of the valuable property that was transmuted by 

Norbert to Natasha pursuant to paragraphs 9 or 17 of the premarital 

4 Prior to the BACP A only child and spousal support obligations 
were generally non-dischargeable in a bankruptcy proceeding. 
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agreement. Moreover, according to conclusions reached by this Court in 

the Slip Opinion, paragraph 11.3 would further entitle Norbert to 

reimbursement for the "actual purchase price" of all the property he 

transmuted to Natasha during marriage, with interest. 

Premarital Agreements are governed by the Uniform Premarital 

Agreement Act ("UPAA"), codified at Family Code § 1600. This Court 

cited to § 1612 in its Slip Opinion, which specifies the permissible objects 

of a premarital agreement. (Slip Op. p.5). Section 1612(a)(l)-(3) provides 

that parties to a premarital agreement may contract with respect to: 

"(1) The rights and obligations of each of the parties in any of 
the property of either or both of them whenever and wherever 
acquired or located. 

(2) The right to buy, sell, use, transfer, exchange, abandon, 
lease, consume, expend, assign, create a security interest in, 
mortgage, encumber, dispose of, or otherwise manage and 
control property. 

(3) The disposition of property upon separation, marital 
dissolution, death, or the occurrence or nonoccurrence of any 
other event." 

Although 1612(a)(l)-(3) generally permits parties to a premarital 

agreement to contract with respect to the "right and obligations of each of 

the parties in any of the property" and the "disposition of property upon ... 

marital dissolution," nothing in the UP AA expressly authorizes the right to 

obtain a contractual right to reimbursement based on property that has been 

transmuted between spouses during marriage pursuant to Family Code 
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§ 850. Such a "contractually-created reimbursement right" that triggers 

upon divorce is no different than other "contractually generated debts" in 

other matrimonial agreements that have been found to be unlawful because 

they contravene public policy.s 

Although the UP AA does not contain any provisions that expressly 

authorize or permit debts to arise upon future contingencies (i.e., divorce), 

Paragraph 1612(a)(7) includes a general catch-all provision which permits 

party to contract as to "[a ]ny other matter, including their personal rights 

and obligations, not in violation of public policy or a statute imposing a 

criminal penalty." (Emphasis added). Family Code § 2640 expressly 

governs and controls reimbursement rights that a party may obtain in a 

divorce and the Legislature has specifically incorporated restrictions on 

such rights that are based on sound public policy. If the Court's Slip 

Opinion is not withdrawn, trusting spouses such as Natasha who are party 

to premarital agreements that have such boilerplate reimbursement clauses 

are in for a very rude awakening should they exercise their right (as 

Natasha did here) under California's no-fault system to get divorced. 

5 Diosdado v. Diosdado (2002) 97 Cal.AppAth 470, 474 (holding 
that a clause in a matrimonial agreement that imposes a penalty on a party 
for infidelity is unenforceable for violating public policy); Marriage of 
Mehren & Dargan (2004) 118 Cal.AppAth 1167,1171-1172 (holding that 
a marital agreement requiring Husband to transfer to Wife all of his interest 
in certain community property should he use illicit drugs was unenforceable 
as violating public policy). 
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Under Civil Code § 1667, a contract term is not lawful that is 

"contrary to an express provision of law" or "contrary to the policy of 

express law, though not expressly prohibited." Contractually created rights 

to reimbursement that directly conflict with Family Code § 2640 are against 

public policy and should be stricken as being unlawful. If such boilerplate 

reimbursement clauses are not found to be unlawful, spouses who received 

valuable property during marriage as their separate property pursuant to 

valid transmutation agreements that complied with Family Code § 850 will 

find themselves facing sizable divorce judgments that they have no way or 

means of satisfying simply because they exercised their right under 

California no-fault system to get a divorce.6 Since "domestic obligations" 

cannot be discharged under the BACP A, spouses who were excited during 

marriage to be receiving valuable "gifts" from their soulmates stand to face 

endless years of harassment from angry ex-spouses in the event of a 

divorce. Married people like Natasha, who are parties to matrimonial 

agreements that contain such "contractually-created reimbursement rights" 

directly at odds with § 2640, will be between a rock and a hard place should 

6 The reimbursement language in paragraph 11.3 is a standard 
boilerplate term in premarital agreements that family law firms like Jaffe & 
Clemens prepare for their clients on a regular basis. Although paragraph 17 
in the premarital agreement was heavily negotiated by the parties for over a 
year (because it detailed various valuable property that Natasha was to 
receive as "gifts" after marriage), the boilerplate reimbursement language 
in paragraph 11.3 was never revised or even discussed between the parties 
at any time before the agreement was executed. 
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they find themselves in an abusive or intolerable marriage. 7 The price of 

walking out on an abusive or intolerable marriage would be a debt that 

could financially cripple or ruin them. 

When a contract term is unlawful it is void. Civil Code, § 1598; see 

also Civil Code § 1668 (providing that a contract that has as its object a 

violation of law is "against the policy of the law"); Civil Code § 1441 ("A 

condition in a contract, the fulfillment of which is ... unlawful ... is void"). 

California courts have stated that an illegal contract "may not serve as the 

foundation of any action, either in law or in equity" Tiedje v. Aluminum 

Taper Milling Co. (1956) 46 Ca1.2d 450, 453-454, and that when the 

illegality of the contract renders the bargain unenforceable, "[t]he court will 

leave them [the parties] where they were when the action was begun." 

Wells v. Comstock (1956) 46 Ca1.2d 528, 532 (holding that rule that the 

courts will not lend their aid to the enforcement of an illegal agreement or 

one against public policy is fundamentally sound); see also Kolani v. 

Gluska (1998) 64 Cal.AppAth 402, 408 (holding same), disapproved on 

other grounds in Bonifield v. County of Nevada (2001) 94 Cal.AppAth 

298, ("illegal contracts are void"). 

7 Although Natasha received millions of dollars of gifts from Norbert 
both prior to and during marriage she testified at trial about acts of physical 
violence and other acts abuse which resulted in her deciding to divorce 
Norbert. 
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B. The fact that the trial court ordered Natasha to either pay the 
actual purchase price ($935,000) and/or return her separate 
property condominium does not make paragraph 11.3 any less 
unlawful and/or against public policy. 

The trial court entered a judgment that required Natasha to either 

reimburse Norbert for the actual purchase price of the condominium 

($935,000) or to transfer the condominium back to him. This Court 

described that outcome as "fair and equitable." (Slip Op. p. 7 & 11). 

However, the role of a trial court in interpreting and enforcing matrimonial 

agreements is not to rewrite them in ways it finds to be more "fair and 

equitable," but rather to specifically enforce them unless they are found to 

be unlawful and in violation of public policy. 

"A court is not at liberty to revise an agreement while 
professing to construe it. Nor does it have the right to make a 
contract for the parties-that is, a contract different from that 
actually entered into by them. Neither abstract justice nor the 
rule of liberal construction justifies the creation of a contract 
for the parties which they did not make themselves or the 
imposition upon one party to a contract of an obligation not 
assumed. Courts cannot make for the parties better 
agreements than they themselves have been satisfied to make 
or rewrite contracts because they operate harshly or 
inequitably as to one of the parties." 

Cousins Inv. Co. v. Hastings Clothing Co. (1941) 45 Cal.App.2d 141, 147; 

Kwok v. Transnation Title Ins. Co. (2009) 170 Cal.App.4th 1562, 1571 

("We do no rewrite any provision of any contract for any purpose"). As 

this Court's sister court observed in In re Marriage of Friedman (2002) 100 

Cal.App.4th 65, 67, in a case that upheld the validity of postnuptial 
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agreement, the same principal applies with equal force to matrimonial 

agreements: 

"Judicial erasure of a competent adult's signature on an 
agreement does not serve the purpose of the law of contracts, 
i.e., to protect the reasonable expectation of the parties." 

The trial court (unlike this Court) erroneously concluded that 

Norbert was entitled to reimbursement under both the premarital agreement 

as well as under 2640(c). Significantly, the trial court would have had to 

provide for the return of the subject property only if Norbert would have 

been entitled to reimbursement under § 2640. As this Court observed in its 

Slip Opinion, however, pursuant to the "literal construction" of paragraph 

11.3, Norbert is entitled to an award in the amount of the "actual purchase 

price" along with interest. (Slip Op. p. 11). 

As explained above, since all of the property that Norbert transmuted 

to Natasha under paragraph 17 of the premarital agreement (which would 

have included the condominium) satisfied the rigors of Family Code § 850 

he is barred from obtaining any right to reimbursement under Family Code 

2640(c) for such property. 8 Since Norbert had no viable right to 

reimbursement under 2640( c), all that really happened here is that the trial 

court used its "fair and equitable" pen to effectively rewrite paragraph 11.3 

8 The condominium was transmuted to Natasha's separate property 
in compliance with § 850 as a result of Norbert executing both the APA and 
the Quitclaim Deed for all of the reasons explained in the AOB at pages 31 
to 36 and the Reply Brief from pages 26 to 32 .. 
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to soften the harshness resulting from the fact that it is so at odds with 

2640. But that is not what a family law court is supposed to do when asked 

to interpret and enforce a matrimonial agreement, and it is a very slippery 

and dangerous slope. Rather, the role of the family law court in construing 

and enforcing matrimonial agreements is first to ascertain whether it is 

lawful. If it is not, the law compels that it not be enforced, not that it be 

rewritten or enforced in a way to make it less offensive to public policy. 

The job of a family law judge is not to rewrite clauses III 

matrimonial agreements to make them more "sensible and fair," or to 

arbitrarily enforce them in ways they find to be more "reasonable and 

equitable." If a provision of a premarital agreement is lawful, then it is the 

obligation of the family law court to specifically enforce it (unless it would 

be "unconscionable" which is an unrelated matter from the issue raised 

here). 

Because the boilerplate reimbursement language in paragraph 11.3 

by its express terms creates a contractual obligation that is directly at odds 

with § 2640, it violates the express public policy that is embodied in 2640 

as well as California's no-fault divorce policy. As a result, the provision is 

illegal and it should not be enforced at all. Accordingly, this Court should 

grant Natasha's Petition for Rehearing and rule that Norbert is not entitled 

to reimbursement under Family Code § 2640( c) as a matter of law for any 

of the property that he transmuted to Natasha during marriage pursuant to 
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§ 850 (which would include the condominium and all of the other property 

that is the subject of paragraph 17 of the premarital agreement). It ought to 

then find that because paragraph 11.3 of the premarital agreement conflicts 

with Family Code § 2640( c) that it is in violation of law and the expressed 

public policy under 2640.9 

The premarital agreement at issue here includes a provision that 

articulates what must happen if a court determines that one of its clause is 

"illegal, invalid or unenforceable." Pursuant to paragraph 26.8 of the 

premarital agreement, if any clause is "illegal, invalid or unenforceable" 

than it must be severed from the premarital agreement and shall not "affect 

the other terms, provisions, covenants and conditions . . . which shall 

remain binding and enforceable." The parties express agreement to sever 

illegal and invalid contract terms such as the reimbursement provision is 

9 Examples of cases in which courts have found that clauses in 
premarital agreements violate public policy include Diosdado v. Diosdado 
(2002) 97 Cal.App.4th 470,474 and Marriage of Mehren & Dargan (2004) 
118 Cal.App.4th 1167, 1171-1172 as well as In re Marriage of Dajani 
(1988) 204 Cal.App.3d 1387 (holding that a dowry provision in an 
premarital agreement was unenforceable); In re Marriage of Noghery 
(1985) 169 Cal. 3d 326, 330 ("Contracts which facilitate divorce or 
separation by providing for a settlement only in the event of such 
occurrence are void as against public policy."); Marriage of Dawley (1976) 
17 Cal.3d 343 at p. 350 fn 5 (Explaining that there is a long established 
public policy limitation against any premarital agreement which 
"impermissibly promotes, encourages, or facilitates dissolution if it 
promises to give substantial value only in the event of a divorce.") 
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consistent with Civil Code § 1599.10 Accordingly, this Court should 

remand the matter with instructions that the reimbursement clause IS 

unlawful and should be severed from the remainder of the agreement. 

c. The Slip Opinion will result in undesirable consequences that may 
financially ruin N atasha. 

If this Petition for Rehearing is not granted, not only will Natasha be 

deprived of a million dollar condominium that Norbert voluntarily 

conveyed to her by executing two separate documents that his own 

experienced family law counsel drafted, but she faces an even more 

cataclysmic potential scenario if the Slip Opinion becomes law of the case. 

The family law judgment from which this appeal arises expressly 

reserves all issues other than what were expressly made the subject of the 

Judgment. (CT Vol. 9:2090 - (Box 4(g) of Judgment is Checked)). The 

Judgment also effectuated spousal support and property division pursuant 

to the attachment to the FL-180 Form. Nothing in the Judgment waives, 

relinquishes or extinguishes any reimbursement rights that the parties may 

have had against one another pursuant to the premarital agreement or 

otherwise. 11 

10 Civil Code § 1599 provides that: "Where a contract has several 
distinct objects, of which one at least is lawful, and one at least is unlawful, 
in whole or in part, the contract is void as to the latter and valid as to the 
rest. 

11 Ordinarily, when reimbursements (whether based on Family 
Code 2640 or so-called "Watts" or "Epstein" claims) are at issue in a family 
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Paragraph 3 of the attachment to the Judgment, simply provides that 

"the assets allocated to Petitioner and Respondent in Premarital Agreement 

. . . are confirmed as the respective separate property of Petitioner and 

Respondent." (CT Vo1.9:2093). Because the Slip Opinion expansively 

interprets paragraph 11.3 as entitling Norbert to reimbursement for any and 

all of the property conveyed to Natasha under either paragraph 9 or 17 at 

the "actual purchase price," there is nothing that would preclude Norbert 

under the Judgment to ask the trial court to order Natasha to repay him for 

all of valuable property he conveyed to her pursuant to paragraph 17 of the 

premarital agreement (gifts). 

Unless the Slip Opinion is withdrawn, on remand Norbert can go back 

to the trial court with a stack of receipts for all of the property he ever 

conveyed to Natasha as her separate property pursuant to paragraphs 9 or 

17 of the premarital agreement (Le., gifts) and argue that the trial court 

order her to repay him at the "actual purchase price" with interest for all of 

those items. 12 Although Natasha cannot believe such was the actual 

intention of this Court, paragraph 3 of the Judgment could be construed in 

light of the Slip Opinion (if is not withdrawn) as mandating such a result. 

law case, judgments include express language that waive and relinquish 
such claims. No such language is found in the Judgment here. 

12 Although the Honorable Judge Juhas presided over the trial that 
was because he was the bench officer assigned to the long-cause family law 
department. So upon remand the matter will be returned to a bench officer 
who knows nothing about this case. 
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As the Court observed, Norbert transmuted at least "$1,640,000" in 

property besides the condominium to Natasha under paragraphs 9 and 17 of 

the Premarital Agreement. (Slip Op. p.2). Accordingly, Natasha could be 

ordered to pay Norbert millions of dollars for property she received during 

marriage, that has long ago been dissipated and/or has substantially 

depreciated in value. And as a result of the BACP A, such a money 

judgment in divorce decree could not even be discharged in bankruptcy. 

This Court has accurately observed that there has already been an 

"extraordinary amount of litigation" in this case, and that Norbert has been 

the primary instigator of that litigation. 13 Yet, if this Court does not grant 

the Petition for a Rehearing and withdraw its Slip Opinion before it 

becomes law of the case, Norbert may be able to entangle Natasha in years 

of further litigation to defend against Norbert's enhanced claims, which she 

does not have the financial wherewithal to satisfy and which would be 

exactly contrary to the policy of § 2640( c). This certainly is the sort of 

"unanticipated adverse result" that justifies this Court granting a petition for 

rehearing. 14 

13 See Slip Op. 15 "most of the litigation was driven by 
Norbert. ") 

14 Eisenberg, Horvitz & Weiner, Cal. Practice Guide, Civil 
Appeals & Writs (The Rutter Group 2011) �~�1�2�:�4�3�,� p 12-8. 
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D. Because the issue of whether a contractual right to reimbursement 
that is at odds with 2640(c) is unlawful became ripe based on the 
findings in the Slip Opinion, this Court should grant the Petition for 
Rehearing to rule upon that vital issue of public policy and the 
other issues raised herein. 

While the issue of whether a contractual-based reimbursement right 

that conflicts with 2640( c) should be deemed unlawful and stricken as a 

violation of public policy was not raised previously by Natasha, that is due 

to the fact that not until the Slip Opinion did the issue become ripe for her 

to ever do SO.15 

The issue arises now for two reasons: First, this Court has broadly 

construed 11.3 far more expansively than the trial court did in its rulings. 

F or example, unlike the trial court, this Court has made findings that 

paragraph 11.3 arguably would extend even to gifts that were validly 

transmuted from Norbert to Natasha under Family Code § 850, and that the 

right to reimbursement by its express terms would be for the "actual 

purchase price.,,16 

15 This Court has the discretion to consider new points raised in 
a petition for rehearing when there is good cause. Mounts v. Uyeda (1991) 
227 Cal.App.3d 111, 120-121 (explaining that court granted respondent's 
petition for rehearing to consider the constitutionality of dispositive statute 
because, although raised for the first time on rehearing "we may do so for 
good cause, and the validity of the dispositive statute constitutes good 
cause"); Canal-Randolph Anaheim, Inc. v. Wilkoski (1978) 78 Cal.App.3d 
477, 495 ("While we do not ordinarily consider arguments made and 
authorities cited for the first time in a petition for rehearing, we deem it 
appropriate to do so in this instance."). 

16 At the trial court level, Norbert never advocated that 
paragraph 11.3 was so all-encompassing that it would apply even to 
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Second, unlike the trial court, this Court bases the right to 

reimbursement solely on paragraph 11.3 (and not Family Code § 2640). 

The trial court erroneously found that Norbert was entitled to 

reimbursement under both the contract and the Code, and Natasha was 

appealing both of those findings. F or these reasons, the issue of whether 

paragraph 11.3 should be stricken because it is unlawful only became ripe 

for consideration now, and it should be resolved before the Slip Opinion 

becomes law of the case. Given the significant public policy issues 

implicated by this Court's Slip Opinion, it should grant this Petition for 

Rehearing to consider the matter before it is remanded to the trial court. 

E. The Court erred factually in concluding that the trial court relied 
on extrinsic evidence in construing the premarital agreement (as 
amended). 

As made clear by the opening paragraph in the Slip Opinion this 

Court concluded that the trial court "appropriately relied on extrinsic 

evidence" in interpreting the premarital agreement (as amended). (Slip Op. 

p.2). In fact, the trial court confirmed in writing on multiple occasions that 

property transmuted to Natasha pursuant to paragraphs 9 or 17 of the 
premarital agreement (the gift provisions). In fact, that argument was only 
first made by Norbert for the first time in his Respondent's Brief filed in 
this appeal. As a result, if the Slip Opinion is not withdrawn this Court 
will be the first tribunal to ever suggest or hold that the contractual right to 
reimbursement contained in paragraphll.3 is so broad and all­
encompassing that it would cover property transmuted to Natasha under 
Family Code § 850, and that it would by its terms require Natasha to pay 
Norbert for the "actual purchase price" of all property so transmuted to her 
during marriage. 
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it did not rely on extrinsic evidence, which is precisely why it (unlike this 

Court) found that the rule of contract interpretation set forth under CCP 

§ 1654 was applicable. 

Norbert's uncontroverted testimony concemmg the APA and 

quitclaim deed (none of which was referenced in the Slip Opinion) 

demonstrates why this was not a case in which the trial court considered or 

relied upon extrinsic evidence. Both the AP A and quitclaim deed were 

executed by the parties on February 11, 2008 at Mr. Jaffe's office in the 

presence of Mr. Jaffe and a notary from his office. Norbert testified that 

prior to going to Mr. Jaffe's office that day that he had never been provided 

a copy of the AP A or quitclaim deed by his lawyers. 

Q. And when you signed it in Mr. Jaffe's office, did you 
read it before you signed it that day? 

A. I did not read it. 

Q. And you had never seen it previously; is that 
correct? 

A. No, never seen it previously. (Emphasis added). 
(RT Vo1.3:531). 

Norbert (a very successful businessman) further testified that, 

although he typically takes the time to read agreements before he signs 

them, in the case of the AP A and Quitclaim Deed, his uncontroverted 

testimony was that he did not read the instruments before he signed them: 

Q. Okay .... - you didn't review [the APA before you 
signed] it? 
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A. No, I didn't, which is totally out of context. You 
know, it's not my style, because we had to go all the 
way to Orange County someplace to go ahead and 
complete the transfer. 

Q. The recording? 

A. Yeah, so I was anxious to get out of there, but I didn't 
[read the documents]. I should have, but I did not. 
(Emphasis added) (RT Vo1.3:532). 

Norbert candidly admitted that when he did get around to reading the 

AP A and quitclaim deed (after he signed those documents), that he 

concluded that his lawyer (Mr. Jaffe) had made a "mistake" in having him 

enter into the AP A at all because he supposedly never "wanted to" amend 

the gift section of the premarital agreement in the manner set forth in the 

APA. 

Q. After you signed the [APA] , did you ever take the 
opportunity to read it? 

A. Yes, I did. 

Q. Did you think it was a mistake signing the [APA] after 
you read it? 

A. I do. (RT Vo1.3:533:1-4) 

* * * 
Q. I'm asking for your interpretation do you now believe 

it was a mistake to do this? 

A. I think it was a mistake to do this, period. 

Q. You're referring to the [AP A?] 

A. Not a mistake, but a -- let me rephrase my answer and 
say I don't believe th[e APA] was necessary. 

Q. SO in hindsight, you wish you wouldn't have signed 
any other amendment, just signed the quitclaim 
deed; is that correct? 
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A. That is correct. 

*** 
Q. . .. When you signed [the APA] that day, was it 

your wish to actually amend the provisions of the 
[Premarital Agreement]? 

A. No. 

* * * 
A. Again, not having read it at the time I signed it, having 

read it later, I concluded very quickly that that would 
not have been needed. It just was not needed. 

Q. You concluded it wasn't needed after the fact; 
correct? 

A. Yes, obviously. After I read it, which was after the 
fact. (RT Vo1.3.535:2II-539: 16). (Emphasis added). 

* * * 

Q. And you understood that that 17.2 was in the gift section of 
the premarital agreement, did you not? 

A. I did not understand it. I do now. 

Q. And do you think that that was an example of a mistake 
that was made? 

A. Frankly, I do ... (RT Vo1.3:539-27-540:4). (Emphasis 
added). 

Norbert's trial testimony also makes clear that he interpreted the 

premarital agreement very differently than this Court has in its Slip 

Opinion. Norbert testified that he did not interpret the general 

reimbursement right under 11.3 to extend even to property that he 

transmuted to Natasha under paragraph 17 of the Premarital Agreement. 

(RT Vo1.3:508:1-509:25). In fact that is why Norbert admitted at trial that 

he thought it was a "mistake" for his lawyers to have prepared the AP A at 

all and have him sign it. 
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The self-serving testimony that Norbert offered at trial that he never 

truly intended to waive his right to reimbursement for the condominium is 

not competent "extrinsic evidence." It is black-letter law that the 

undisclosed intentions of a party (like the sort that Norbert testified to at 

trial) cannot be used to interpret an allegedly ambiguous written contract, 

especially a fully integrated premarital agreement where the parol evidence 

rule is applicable. 

"California recognizes the objective theory of contracts, 
under which '[i]t is the objective intent, as evidenced by the 
words of the contract, rather than the subjective intent of one 
of the parties, that controls interpretation'. The parties' 
undisclosed intent or understanding is irrelevant to contract 
interpretation. " 

Founding Members of the Newport Beach Country Club v. Newport Beach 

Country Club, Inc. (2003) 109 Cal.AppAth 944, 956; In re Marriage of 

Simundza (2004) 121 Cal.AppAth 1513, 1518 ("When no extrinsic 

evidence is introduced, or when the competent extrinsic evidence is not in 

conflict, the appellate court independently construes the contract.") 

In the Slip Opinion this Court does not cite to any competent 

extrinsic evidence that was adduced by Norbert at trial, but rather concludes 

that "implicitly" the trial court must have relied on such extrinsic evidence 

in construing the premarital agreement (as amended). (Slip Op. p. 7). But 

a review of the previously cited trial testimony by Norbert makes clear that 

this is not a case in which the parties discussed the terms of the AP A or 
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quitclaim deed before they executed those instruments. To the contrary, 

Norbert admitted at trial that he signed the AP A and quitclaim deed without 

even bothering to read them beforehand. 

Norbert's candid admissions that he concluded after he read the 

AP A (after he had signed it and a marital dissolution proceeding was 

underway) that it was a "mistake" for his lawyers to have prepared the AP A 

and have him sign it is not competent extrinsic evidence. Desert Outdoor 

Advertising v. Superior Court (2011) 198 Cal.AppAth 866 at 873 

("A cardinal rule of contract law is that a party's failure to read a contract, 

or to carefully read a contract, before signing it is no defense to the 

contract's enforcement.") 

In her Reply brief, Natasha explained how one of the cases that 

Norbert cited, In re Marriage of Perkal (1988) 203 Cal.App.3d 1198 

("Perkal") supported her position that the trial court's finding that Norbert 

had a right to reimbursement should be reversed. (See Natasha's Reply 

Brief pp. 22-25). In Perkal, this Court's sister court considered whether 

husband's scribbling of the words "as for a gift" on a quitclaim deed in 

which he transferred title of his separate property home to the community 

constituted a waiver of his right to reimbursement under Family Code 

§ 2640(b). Putting aside that in Perkal the court was not interpreting a 

fully integrated premarital agreement (and the parol evidence rule was not 

applicable there as it would be here), the court in Perkal specifically 

24 



identified and discussed the extrinsic evidence which that case turned on in 

its opinion. Here is what the court in Perkal said on that subject: 

"Husband testified the reason for his insertion of the phrase 
'For A Gift' was to attempt to negate the payment of a 
documentary transfer tax and to obviate the possibility of 
reassessment and a concomitant rise in property taxes. While 
not laudable motives, these reasons are credible. Wife 
presented no testimony to the contrary on the meaning of the 
phrase "For A Gift." To accept Wife's argument would mean 
that Husband, who had not consulted an attorney in regard to 
the transaction, intended to give up a statutory right created 
by a statute which had taken effect less than a month prior." 
("Emphasis added.") Id. at 1203. 

Although the Slip Opinion will deprive Natasha of the benefit of a 

million dollar condominium that was transmuted into her separate property 

by two written instruments that Norbert's own experienced family law 

counsel drafted and had notarized, the Court has not identified what 

competent extrinsic evidence justifies this extraordinary outcome. The 

reason this Court could not cite to any specific competent extrinsic 

evidence is because, unlike in Perkal, there simply is none here that could 

possibly justify this astonishing outcome. This case is unprecedented 

because there is no reported case in California in which a spouse who has 

been validly quitclaimed real property as her sole and separate property has 

ever been made to either repay her spouse the actual purchase price or 

return title to her spouse. 17 

17 The trial court found that there were no grounds to set aside 
the quitclaim deed or AP A. 
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F. The trial court confirmed in writing on multiple occasions that it 
did not rely on extrinsic evidence. 

The trial court made clear in writing on at least three separate 

occasions that its conclusion that Norbert had a right to reimbursement was 

not based on any extrinsic evidence, but rather its own erroneous 

interpretation of the language contained in the four comers of the premarital 

agreement, as amended. 

First, it its tentative statement of decision the trial court confirmed 

that no competent extrinsic evidence had been adduced at trial. When the 

case was still freshest in Judge Juhas' mind, he described the facts and 

circumstances involving the execution of the AP A and quitclaim deed: 

"On February 11, 2008 the parties signed [the APA]. While 
[Norbert] (or his agents) drafted it, there was seemingly no 
negotiation between the parties at all (even though both 
attorneys signed off on it) and apparently neither party read it 
at any time before it was signed. [Natasha's] then attorney, 
NancyRuth Hoffman, did not testify nor did Daniel Jaffe, Mr. 
Gehr's attorney and drafter of the document. As a result 
there is no evidence before the Court as to what 
transpired between the parties to the agreement before it 
was executed on February 11, 2008." (CT Vol.7:1625). 

Second, after Natasha filed an objection to the Court's tentative 

statement of decision involving the trial court's determination that Norbert 

had a right to reimbursement, the trial court issued a minute order in which 

it made the following statement: 

"[T]he issue of whether Norbert is entitled to a 
reimbursement is a legal one and there will be no further 
testimony on this aspect of the case." (CT Vo1.8:1744). 
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Third, in its ruling on submitted matter dated May 21, 2010, the trial 

court again made clear that its conclusion was based on its interpretation of 

what was contained in the four comers of the premarital agreement (as 

amended), and had nothing to do with extrinsic evidence. 

"[Natasha] refers to the language of the amended paragraph 
17.2 in the phrase "in addition". The court agrees that this is 
an important phrase. The new paragraph 17.2 appears to be a 
package "gift": modification of the payout for the family 
residence as well as purchasing a property with title to be held 
in the name of [Natasha]. [Natasha] argues that simply 
because there is a provision for a "gift", [that Norbert] then 
loses all rights of reimbursement. The parties need to keep 
in mind that this is a contractually controlled marriage; 
while in many circumstances the above may be true, in the 
instant case, the terms of the contract dictate the outcome. 

* * * 
This case rises and falls under the terms of the 
[Premarital Agreement] and the [APA]. It is the court's 
reading of those documents that while the petitioner does 
indeed own the [Condo], the respondent retained his right 
to reimbursement as to the purchase price of the 
property. Therefore, the court does not change its ruling 
from the initial tentative." (Emphasis added). (CT 
Vo1.9:2083-2085). 

This Court cited to a portion of the May 21, 2010 ruling by the trial 

court and interpreted it to mean that "implicitly" the trial court found the 

language in the premarital agreement (as amended) to be unclear and used 

extrinsic evidence to construe it. 18 But a closer reading of the recited 

18 At page 7 of the Slip Opinion the Court made reference to the trial 
court's reasoning as to why he found that Norbert had a right to 
reimbursement: 
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language actually reveals the simple nature of the error that occurred at the 

trial level here: The trial court made a basic mistake in a nuanced area of 

family law by transposing the statutory requirements set forth under Family 

Code § 2640, subsection (b) onto a case that should have been resolved 

under § 2640, subsection (c). That could and should still, upon granting 

this Petition for Rehearing, be easily resolved by way of Natash a's appeal. 

Ultimately the truly "fair and equitable" resolution of this case requires 

only that this Court do the required analysis under Family Code 2640(c). 

G. Because no competent extrinsic evidence was adduced at trial it was 
error for this Court not to invoke the statutory rule of contract 
interpretation under CCP § 1654. 

It is uncontroverted that Norbert's lawyers at Jaffe & Clemens drafted 

the AP A and quitclaim deed. As a result, whatever ambiguities arose as a 

result of the AP A and quitclaim deed must be construed against Norbert 

pursuant to CCP § 1654. It is well-settled that CCP § 1654 applies to 

matrimonial agreements. The Family Law Practice Guide explains: 

"In light of all of the facts in this matter an in light of the 
language of the contract itself, the court cannot say that this 
rises to the level of an outright gift to the petitioner with 
absolutely no right of reimbursement to the respondent." 

It is clear to Natasha that the trial court erroneously concluded that 
Norbert is entitled to reimbursement because it grafted the statutory 
requirement under Family Code 2640(b) (which requires that a separate 
property to community property conveyance can only be waived by an 
express writing) onto a conveyance that should have been analyzed under 
2640(c). 
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